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MEMORANDUM FOR: C/PB/PPG/0OS
C/ALD/OGC
C/POL/O0OS
FROM: Legislation Division/OCaA STAT
SUBJECT: Polygraph Bill Reported by House Comnittee

1. Attached is a copy of H.R. 1212 (Report No. 100-208),
the report of the House Committee on Education and Labor on
the "Employee Polygraph Protection Act", (July 9, 1987), as
well as a copy of the bill itself as reported by the Committee.

2. As you can see, the exemptions for the government and
for employees of Agency contractors (Section 6 of the Act and
page 11 of the report) are the same as that of the last
congressional version of this bill,

3. To date, no House floor action has been schedule , hor

is there a Senate companion. STAT
Attachments
as stated
Distribution:
Original (s) - Addressees w/attachments
1 - OCA/Registry w/attachments
1 - OCA/Leg/Subject File: Polygraph w/attachments
1 - signer . w/o attachments STAT
1 -~ OCARead w/0 attachments
0Ch/Leg (16 July 1987) STAT
1 -[:::::::::]Liaison w/attachments STAT
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et Seesion™ | HOUSE OF REPRESENTATIVES [ Tooze

EMPLOYEE POLYGEAPL I'ROTECTION ACT

Jury 9, 1987 —Committed to the Committee of the Whole House on the State of the
Union and ordered to be printed

Mr. HAwkins. from the Commi:tie+ or Education and Labor.
submittiec n- :’ul;m\'ing

REPORT
together with

MINORITY, DISSENTING, ADDITIONAL, SUPPLEMENTAL
DISSENTING, AND ADDITIONAL DISSENTING VIEWS

[To accompany H.R. 1212}

{Including cost estimate of the Congressional Budget Office]

The Committee on Education and Labor. to whom was referred
the bill (H.R. 1212 to prevent the denia! of employment opportuni-
ties by prohibiting the use of lie detectors by employers involved in
or affecting interstate commerce, having considered the same,
report favorably thereon with an amendment and recommend that
the bill as amended do pass.

The amendment is as follows:

Strike out all after the enacting clause and insert in lieu thereof
the following:

SECTION 1. SHORT TITLE .

This Act may be cited as the “Emplovee Po.vgraph Protection Act’.

SE( 2. PROHIBITIONS ON LIE DETECTOR US)

It shall be unlawful for any empiover engagec ir. commerce or in the productior
of goods for commerce—

Irodirect’s or andivectiy, 1¢ Pejuire reC ool supoesi. or cause any empjoves

Or prospective emplovee Lo take or subimit 1C any {1t delector test;
(2' w use. accep:, refer 1o, or inquire concerning the results of any iie detector
test of any emplovee or prospeciive empi- -
%o discharge. dismiuss. discipiine &7 MLLer. o0 dery empioviment or

pProm;ouon L. or inreaten Lo take ary Such aclion agalhsi—
(A any emplovee or prospective empioves whe refuses declines. or fails
to take or submit 1o any lie detector 1es:. o

LR
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. (B) any employee or prospective employee on the basis of the results of
’ any lie detector test; or
4! to discharse o+ 1r. anv manner discriminete ape.nst an employee or pro-
BPECtIVe emplove: Iw Luse—

tAcsuct e o prospective emploves has ©o00 any complaint or in-
stituted or caused to be instituted any proceeding under or related to this
Act;

(B! such en.uloved or prospective emplovee ha: westified or is about to tes-
ufy in eny syt priceeding. or
(C} of the exercise by such employee, on behalf of himself or others, of
any right afforded by thic Act
BEC. 3 NOTICE OF PROTHCTION

The Secretary of Labor shall prepare, have printed, and distribute a notice that
employers are prohibited by this Act from using a lie detector test on any employee
or prospective emplovee. Each employer shall post and keep posted, in conspicuous
places upor i*¢ proises where potices te emplovees gn 1 -« pective emplovees are
customariiy po--c - nouce distributec by the Secroio-. Cncor this section.

SEC 4 AUTHORITY 0% Tt b RETARY OF LABOR
@) IN GENERAL — Tt Secretary of Labor shall—
(3risedr suLt voe¢ unc reguletions ac may b oreoo-oon-v or appropriate for
carrving out this AT
(2' cooperale witl. remonal, State. local. end othe:r agencies, and cooperate
with and furnish wchrnical assistance to employers. labor organizations, and em-
ploymen: agencies o aid 1n effectuating the purposes of this Act; and
)mkeinvutigaﬁom-ndimlnd uire the keeping of records
necessary or appropriate for the inistration of this Act.

() SusreNa AuTHorrTY.—For the purpose of any hearing or investigation under
this Act, the Secretary shall have the authority contained in sections 8 and 10 of the
Federal Trade Commission Act (15 US.C. 49, 50).

SEC. 5. ENFORCEMENT PROVISIONS.

(2) CrviL Penavries. —(1) Subject to paragraph (2)—

(A) any employer who violates section 3 may be assessed a civil money penal-
ty not to exceed $100 for each day of the violation; and

(B) any employer who violates any other provision of this Act may be asseased
a civil penalty not o exceed $10,000.

(2) In determining the amount of any penalty under paragraph (1), the Secretary
shall take into account the previous record of the person in terms of compliance
with this Act and the gravity of the violation.

3" Any civil penalty assessed under this subsection shall be collected in the same
manner as is required by subsections (b} through (e) of section 503 of Migrant and
Seasonal Agricultural Worker Protection Act (29 US.C. 1858) with respect to civil
penalties assessed under subsection (a) of such section.

(b) InsguncTivE ACTIONS BY THE SecaETARY.—The may bring an action to
restrain violations of this Act. The district courts of the United States shall have
jurisdiction, for cause shown, to issue temporary or permanent restraining orders
and injunctions to require compliance with this Act.

(¢} PrivaTe Crvib AcTions.—(1) An employer who violates the provisions of this
Act shall be liable to the employver or prospective emplovee affected by such viola-
tior. An empiover who violates the provisions of thic Act shall be liable for such
legal or equitable reliel ac may be appropriate, including twithout limitation) em-
plovment. reinstatement promotion. the pavment of wages lost, and additional
amount as consequential damages.

(2; An actior to recover the liabili'y prescribec ir paracraph /1) may be main-
tained agains' the emplover in an¥ Federal or Stal- cour of competent jurisdiction
Dy &Ny One 0T LT emPiLvee:s Or Prospecilve empioveer (T an)y person acting on
behali of suct. empicyee or empiovees for or ir. behalt of ¢ =] or themselves and
other emplovees or proepective emplovees similarly situaied. No such civil action
mazy be commenced more thar 3 vears after the d th: alteged violation

Y The court sh.2) eword W & prévaliing pla T i1- &ry z27m.or under this subsec-
LOL the FeasOnatic Cosle of BUCh ACUOL. INCIUGING &LI0TLENs fees
SEC 6. EXEMPTION®

@' No ArpuicaTiON T0 GOVERNMENTAL EMPiryrer: —Thne provisions of thir Act
shal: not epp!y with respect to the United States Government & Siate or local gov-
ernment. or an) poitical subdivision of & State or 1002 grvernment.
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() NaTioNaL DeFense ane SECURITY EXEMPTION.—(1) Nothing in this Act shall be
construed to prohib;t the zamimistration. in the performance of an: —enierintelli-
gence function, of ar.v lie detector test to—
(A) any experi or coas.itant under contract to the Departmert ~t Defense or
any employee of any contracter of such department; or
(%) any expert or consuitant under contract with the Department of Energy
in connection with :rhe atemic energv defense activities of such depurtment or

any employee of any contractor ot such department in conrection Aiihn such ac-

(2) Nothing in this Act shall be construed to prohibit the administration. in the
performance of any intelligence or counterintelligence function. of any lie detector
test to—

(AXi) any individual employed by, or assigned or detailed to. the National Se-
curity Agency or the Central Intelligence Agency, (i) any expert or consultant
under contract to the National Security .:gency or the Central Intelligence
Agency, (iii) any employee of a contractor the National Security Agency or
the Central Intelligence Agency, or (iv) any individual applying for a position in
the National Security Agency or the Central Intelligence Agency: or

(B) any individual assigned to a space where sensitive cryptologic information
is produced, . or stored for the National Security Agency or the Cen-
tral Intelligence Agency.

: (¢) ExsmprioN ror FBI ConTrACTORS. —Nothing in this Act shall be construed to

! prohibit the administration, in the performance of any counterintelligence function,

! of any lie detector test to an employee of a contractor of the Federal Bureau of In-

jon of the Department of Justice who is engaged in the performance of any
work under the contract with such Bureau.

' SEC. 1. DEFINITIONS.

: As used in this Act—

) (1) the term “lie detector test” includes any examination involving the use of
any polygraph, deceptogragh, voice stress analyzer. psychological stress evalua-
tor, or any other device (whether mechanical or electrical! which is used, or the
results of which are used, for the purpose of rendering a diagnostic opinion re-
garding the honesty of an individual; N

(2) the term “employer” includes an agent, independent contractor. employee,
or any other person acting directly or indirectly in the interest of an employer
in relation to an employee or prospective employee; and

(3) the term “commerce” has the meaning provided by section 3(b! of the Fair
Labor Standards Act of 1938 (29 U.S.C. 203(b).

SEC. 8. RFFECTIVE DATE.

This Act shall take effect 6 months after the date of its enactment.
INTRODUCTION AND BRIEF SUMMARY OF LEGISLATION
The Office of Technology Assessment (OTA) estimates that more

than 2 million polvegraph tests are given each year. Tne number of
tests given has tripled in the last 10 years. The srocuing fact is
that the bulk of these tests aren't being giver by tne FBL CIA.
NSA, or state and local police departments—3( percent ot these 2
million tests are gZiven by private business. Approuimately three-
quarters of these tests are given for preemployment testing. The re-
maining one-quarter are used for 2xaminations of emploved work-
ers.

The polygraph, or lie detector. consists of a preum.graph tube, a
cardio-cuff and electrodes which records a subject s t.ood pressure,
pulse, respiration and galvanic skin resistance while a series of
questions are posed. Poiygraph equipment has™ - cnanged over the
years. The polvgraph and other lie detectors assume that there is a
direct correlation between deception and phvs. o 7. reEDONSEs A
lie detector does 1.t regisler Cersplion. oL Too o7 -0 wen 0T
physiological rest. mses—whstnes out oo Crat.oeroor
nervousness.
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Through the years, states have made sporadic effisls 4o toatrol
the use of these devices. Twenty-two States and the District of Co-
lumbis have passed legislation prohibiting their use in the private
workfurce. while 19 States have attempted to regulate their use
However, these separate laws have not proven effective. Often em-
plovers undermine State law by pressuring employees and job seek-
err intu “volunteering” to take a test although the state law pro-
hibits requiring or requesting an examination. In States that com-
pletely ban the use of lie detectors, employers may avoid the law
by hiring in a neighboring state which permits examination and
then transferring the employee into the state where such testing is
prohibited. State regulation, while ineffective, has proven to be a
“seal of approval” of the gadget. resulting in the explosive rise to
rore then 2 miliion tests given per vear.

i,3. 1012 the Employee Polygraph Protection Act, was intro-
duces in the 100th Congress to address this problem at the national
| AN

H.R 1212 would uniformly ban the use of these tests by most pri-
vate emplovers. This legisiation would protect workers who are
wrongfully denied employment and whose careers are devastated
because of lie detector test inaccuracies and employer abuses.

Some employers who currently use lie detectors extensively testi-
fied on their preference for mandatory regulation of the examiners
rather than the elimination of the tests. They believe that lie de-
tector tests are their most cost effective and convenient tools for
employee screening to t emplog theft. However, this ig-
nores the fact that lie rs have been proven to be unreliable
in detecting truth as well as glossing over the fact that the use of
lie detectors violates workers’ rights. Examiners often question em-
ployees concerning their sexual practices, home situations, fi-
nances, union activity, political and religious beliefs as well as
other personal subjects.

The American Psychological Association, before the Subcommit-
tee on Employment Opportunities, gave an example of the inaccu-
racy of these tests:

Assume that polygraph tests are 85 t accurate, a i
fair assumption based on the 1983 OTA report. Consider, i
under such circumstances, what would happen in ‘the case

of screening 1,000 employees, 100 of whom (10 t)

were dishonest. In that situation, one would identify 85

the dishonest employees, but at the cost of misidentifying

135 (15 percent) of the honest employees. As can see,

in this situation, the polyvgraph tester identi 220 “sus-

pects”, of whom 61 percent are completely innocent. It can

be shown mathematicallv that if the validity of the test

drops below &7 percent. then the misidentification rate in-

creases. Similarly, if the base rate of dishonesty is less

than 10 percent. and it most likely is, the misidentification

rate increases 1t is obvious that in the employment

screening situation it is a8 mathematical given that the ma-

jority of identified “suspects” are in fact innocent!

The sac consequence of basing employment decisions on inaccu-
rate “he detector  tests is tha! employers are refusing to hire able
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employees, putting honest citizens in the unemployment .ine. and
hiring deceitful people and those who know how to beat the tests,
The Hotel Employees and Restaurant Emplovees Internaticnal
Union estimates that at least 200,000 Americans are denied jobs
every year because employers rely on inaccurate “lie detector”
tests to make personnel decisions.

For the past three years, in subcommittee hearings and prior to
that, subcommittee majority and minority members have asked
companies and o izations to establish the difference in employ-
ee theft between States that allow tests and States that do not. As
of this date, no group has produced data proving that there is any
drop in theft in States where the polygraph is used versus States
where it is prohibited.

The Employee Polygraph Protection Act, if enacted, would pro-
tect workers from discrimination in employment by eliminating
the general use of lie detectors in the workplace.

The bill protects workers who are wron, y denied employment
and whose careers are devastated on the results of these

uestionable tests. Tens of thousands of workers are wrongfully

enied employment every year, either because they refuse to take
the tests or because of the inherent inaccuracies of the machines ¢
and their operators. '

The bill would in no way prevent or limit the U.S. Justice De-
thment’l use of a polygraph test dur:x;f a criminal investigation.

e department would continue to be allowed to either request an
individual to take a polygraph test as part of that investigation, or
agree to administer a polygraph test at the request of an individual

" under investigation.

Our Constitution presumes that an individual is innocent until
proven guilty. The polygraph abuses that principle because it re-
quires one to prove one’s innocence. The courts in this country
refuse to admit polygraph results as evidence in trials because of
the documented inaccuracies of these devices. It is sadly ironic that
criminals are protected from polygraphs while American workers
are not. This bill will put an end to this duplicity.

LEGISLATIVE HISTORY AND COMMITTEE ACTION

Representative Pat Williams (D-MT) introduced the Emplavee
Polygraph Protection Act, H.R. 1212, on February 24, i®~7. H
1212 prohibits the use of polygraphs and other lie detectors by pri-
vate sector employers involved in interstate commerce.

The bill, which has 181 cosponsors and bipartisan suppor:. was
referred to the Commission on Education and Labor. H.R. 1212 was
referred to the Subcommittees on Employment Opportunities,
hz;bor Standards and Labor-Management Relations on March 4,

&7,

The Subcommittee on Employment Opportunities heid hearings
nn this legislation March 5 and April 30, 1987. Testimouny wos =
ceived from the late Representative Stewart McKinney and Repre-
sentative George “Buddy” Darden as well as a representative @or
the Justice Department and private sector emplovers and ~nn. o
»ws. Since the 93rd Congress a total of 8 days of hearings have Coen
~dulted on polygraph legisiation.
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: Last , the House considered H.R. 1624, which was also tatro-
' duced g;"w Williams. The legislation, as amended,

passed the House by a vote of 236-173. The Senate also conducted
hearings on similar legislation and the Senate version was reported
out of the Committee on Labor and Human Resources. However, no
further action was taken by the Senate prior to the adjournment of
the 99th Congress. _

An open mark-up session was held by the Subcommittee on Em-
plovment Opportunities on April 80, 1987. At that time, Represent-
ative Pat Williams offered a package of five amendments. The five
amendments included an exemption for private sector employers
doing intelligence or counterintelligence work with the &fanse
agencies; a technical amendment clarifying the term “employer”;
ar amendment placing a 3-year statute of limitation for private
civit action: & technical amendment clarifving the posting of public
notices and allowing for a maximum fine of §100 a day for failure
te. post the appropriate notice and a technical amendment clarify-
ing the language of the bill. This package of amendments passed
the subcommittee by unanimous voice vote. Representative Wil-
liams also offered an amendment to expand the definition of lie de-
tector tests to include “oral and written” tests. This amendment
passed by a roll call vote of 7-4. The bill, as amended, was favor-
ably reported to the full committee by a vote of 9-2.

The Committee on Education and r met on June 10, 1987 to
consider HLR. 1212. The Committee approved wvoice wote a
motion di ing the Subcommittees on Labor- t Re-
lations and r Standards from further consideration of H.R.
1212. The Committee amended the bill to delete the words “oral
and written tests” from the definition of lie detector tests. The
Committee also deleted the words “methods” and “chemical” as
well as “detecting deception, verifying truthfulness” from the defi-
nition. The Committee ordered the bill, as amended, favorably re-
ported to the House of Representatives by a vote of 25-9.

NEED FOR LEGISLATION -

H.R. 1212 has been introduced in this Congress to help protect
workers’ rights, while also protecting employers from a growing
number of lawsuits regarding lie detector examinations, many of
which are being won by workers and applicants.

Lie detector devices can include the Voice Stress Analyzer (VSA),
the Psychological Stress Evaluator (PSA) and other mechanical and
electrical tests as well as the polygraph.

For more than 20 years Congress been interested in the va-
Lidity of these tests and every study done since 1963 for the United
States Congress has found that there is no scientific basis for poly-
graphs as lie detectors. These studies have concluded that the test s
naccuracy and the violation of workers’ rights outweigh any posi-
tive resulte of lie detectors.

Ir. testimony before the subcommittee, the Legal Actior Cerier
reported that these tests, although unfair to all workers, singled
out particular grours for discrimination. There is rapidiy mounting
evidence that employment screening polygraph tests have & sul-
staniia’ discriminatory effect on Black job applicants and employ-

- Declassified in Part - Sanitized Copy Approved for Release 2011/12/08 : CIA-RDP90M00004R001000030004-0




Al

7

ees Certain practices of commerciai polygraph examiners also have
a tendency to unfairly discriminate against persons with physica:
or mentai disabilities. They testified further that—

the shortcomings of employment polygraph testing as a
means of detecting deception can explain the tendency of
thesc tests to disadvantage mincrities. First of all, the
polygraph is a measure of physiological functions, and
there is research evidence of ethnic and group differences
in physiological reactivity to stress which may affect the
polygraph’s validity when used on particular groups. Sec-
ondly, the inherent subjectivity of determinations based on
the polygraph creates extensive opportunities for conscious
or unconscious biases and cultural stereotypes to affect the
decisions made by polygraph examiners. :

In 1965 the Foreign Operations and Government Information
Subcommittee of the House Committee on Government Operations
stated in a lie detector study,

There is no lie detector; neither machine nor human.
People have been deceived by a myth that a metal box in
the hands of an investigator can detect truth or falsehood.

The Privaxol’rotection Study Commission, established by Con-
gress 1974, reported the inaccuracy of lie detector tests and
recommended a federal law banning not only the use of these tests
in employment but also the banning of the manufacturing and sell-
ing of the devices.

The test validity is primarily affected by the examiner, the sub-
ject and the setting. Examiners render a speculative interpretation
on the meaning of a complex graphic pattern reflecting oral, be-
havioral and physiological responses. However, many of these ex-
aminers are high school graduates with less than six weeks of
training while others do have advanced degrees but no training in
psychology or labor laws. When a examiner administers and scores
a test. no one can determine what portion of the score is attributed
to the test display, the subject’s behavior. or the examiner's bias. In
fact. examiners have admitted that a subject’s behavioral cues
often enhance the likelihood of recogniticn of a deception.

The fact remains that no one, regarcless 3 experience, can geter-
mine from a polygraph chart why a subject responded in a certain
way. whether out of guilt, fear, anger or an artificial reaction re-
sulting from self-inflicted pain. Testimony received by the subcom-
mittee shows that polygraph test results can be controlled by the
examine and that tgg test can be beaten. By being able to recognize
relevant questions and by physiologically responding “correctly’” to
them, the test can be beaten. The test resuits reflect physiological
stress only, regardless of cause.

Emplovers believe that the pelvgrarh is their major source of

rotecticn against the estimated ¥iY oillion iost in the private
sector each vear due to theft. The National [nstitute of Justice esti-

}
mates that securities fraud. corporate x:cxn ‘ement and
insurinse fraud cost employers three Lones 1o . nur
el pilferage. However., corporzate — -zZemant which i !

aily responsibie tor these types of theiie & nol 5uDjéecied W e de
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tector tests, while the hourly employees are most likely to he -
bejcted to testing In fact, the vast majority of the corporate msan-
agement has never taken a lie detector test.

Opponents of puivgraphs suggest that the money used to admin-
ister these test< cculd be nt more efficiently for background
checks of an appiicant’s work history and sound inventory control
systems. Other: sugrest that the erosion of emplovee morale and

e risk of employers' liability may not be worth the use of these
tests. In additior. the results of internal auditing procedures can be
used as evidence in court against an employee while the polygraph
results may not. :

The National Institute of Justice Study on Employee Theft shows
that employers who display respect for their emplovees’ rights and
do not adminizi: ~ i: detector tests have a lower the!: rate than
those who ¢v uo:msier the tests. Although emypiovee: are fre-
quently the mo:: apparent victims of lie detector tests. employers
may also b¢ ¢ o omising their security by reiving or machines
that do not work

The growing usc of these subjective tests by employers to ferret
out “dishones:’ employees and “undesirable” applicants has
caused many people not only to focus on the acc of theee
tests, but also the lawfulness of this ice. The ooncerns
over the lie detector tests include violation employees’
rig’bts—to&x;ivacy,totheduepmceuofhwandtotheeqw
tection of laws of the United States. Federal action is led to
protect workers’ rights, while also protecting employers from the
growing number of lawsuits ing lie detector examinations.

After more than sixty years, a 1923 case, Frye vs. United States,
is still often quoted by the courts. The decision states:

The systolic blood pressure deception test has not yet
gained such standing and scientific recognition among
courts in admitting expert testimony deduced from the dis-
covery, developments, and experiments thus far.

In spite of this, employers are in ing their use of the poly-
Foese couployare. belboving i the yebabinity of b detocbors, e

employers, ing in reliability of Lie detectors, have

begun to use the polygraph test as an easy and inexpensive way to
find dishonest and potentially dishonest people. More than thirty
percent of the Fortune 500 companies and at least half of the retail
trade firms reportedly rely on the tests as a replacement for or en-
hancement of reference checks. These tests, used by employers in
pre-employment and random on-the-job screening, are not used just
to detect deception. but are often used to gain personal information
about applicants’ thoughts and attitudes.

Organizations have claimed that States should be allowed to
handie the issue of Lie detectors. However, State s:atutes of lie de-
tectors vary greatly. Only nine states currently have no laws gov-
erning any aspe> of emplovee polygraph testing Nineteen states
either require licensing of polvgraph examiner: or regulate the
conduct of polygraph examinations. Ten states prohibit most pri-
vate employers from requiring a polygraph examination as a condi-
tion of employmen: or continued employment. bu: allow an em-
ployer to reques: such an exam. Finally, twelve statec and the Dis-
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trict of Columbia prohibit private employers from requiring or re-
Guesting that a polygraph test be taken as a condition of employ-
ment. effectively banning its use in employment. Testimony before
the subcommittee has also shown that state polygraph regulatory
agencies are not effective and few have ever taken disciplinary
action against any examiners. Testimony also revealed that few
empioyees know of the state regulatory agencies and their right to
file a grievance.

Many have also argued that the polygraph tests should be regu-
lated instead of banned. However, as testimony before the Subcom-
mittee on Employment Opportunities points out,

Simply “ tiﬁ’ pol ph testing begs the key
issue of polygraph validity. No amount of training or expe-
rience on the part of an examiner can overcome the glar-
ing absence of scientific evidence supporting the underly-

: ing premise of lie detector testing, particularly in the area

i of reempslao.{ment or random screening. No amount of pro-

' ural “safeguards” or detailed statutory instructions on
how employment polygraph tests may be conducted can al-
leviate the fundamental unfairness of claiming to measure
an individual’s integrity by means of this dubious process.

Lie detector tests have a built-in bias against truthful ple.
The more honest workers are, the more likely they will fail the test
because of their heightened sensitivity to having their honesty
challenged, or from fear of suspicion of behff misdirected at them.
Dr. Leonard Saxe, principal author of the U.S. Congress, Office of
Technology Assessment (OTA) report, “The Scientific Validity of
Polygraph Tests”’, agrees that ‘‘because exceptionally honest and
intelligent individuals may be highly reactive to questions about
their truthfulness, such desirable employees will be misidentified
at highest rates than other less desirable employees.” Those work-
ers who fail the test carry this stigma with them on_their person-
nel records which could ruin their future careers. Subcommittee
testimony demonstrated that being fired from a job after failing a
polyvgraph examination. even after being proven innocent, has af-
fected employees’ job opportunities.

In analvzing whether the use of lie detectors in the workplace
should continue. Congress must weight the interests of both par-
ties, emplovers and empiovees alike. Where a less drastic and abu-
sive method to deter and detect theft exists, such a strong person-
nel and inventory control methods, Congress must urge that those
alternatives be used. We must carefully scrutinize the validity as
well as the abuses of lie detector examinations. It is the judgment
of this Committee that HR. 1212 is necessary to address the con-
cerns outiined above.

MAJOR PROVISIONS OF H.R. 1212

The Committee on Education and Labor is concerned about em-
plovees whe are wrongfully denied employment opportunities based

or, e getertor tesis. The Cummittee, bv reporting H.R. 1212, the
Enipiv— P'oonofraph Protection Act. intends to protect employees
heovrom - coescne Zs 0. cetectors in the private workforce: pro-
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the thousands of innocent workers who are wrongfully
denied employment each year because of these inaccurate devices
Prohibitions

The Committee recognizes that specific details relating to the
emplover prohibitions concerning the administration of lie detector
tests are needed to protect employees’ rights. The Committee. by
agreeing to language prohibiting employers from indirectly sug-
gesting a lie detector test, acknowledges & major concern that em-
ployers not be allowed to coerce employees into volunteering for a
test. As polygraphers and employees acknowledge, refusal to volun-
teer for a test in a State that only prohibits an employer from re-

iring an examination can many times result in the loss of a job.
:i!%e bil} prohibits not only indirect sugcestion of & lie detector test.
but also prohibits employers from requiring ¢! requesting jie deie:-
tor tests or from referring to a test to change a person’s employ-
ment status in any way.

The Committee also recognizes the need 1. protect “whistleblow-
ers” from employer retaliation. The bil! prohibits employers from
discriminating against a person who files a compiaint or chooses w
testify in a proceeding to lie detector violations.
Notification Requirements

The Committee understands that employees have an appropriate
need to be informed of their rights regarding lie detector tests in
the workforce. The bill makes a concerted effort to inform employ-
ees by requiring employers to post a notice on the premises in con-
spicuous and typical places. This notice, which is similar to the no-
tices required by the Fair Labor Standards Act, will be prepared,
printed and distributed by the Secre of Labor, relieving em-
gl:yers from all responsibility, except for posting requirements.

e Committee, by accepting the bill language, recognizes the need
for the Secretary of Labor to have adequate authority to effectively
enforce the Act, including the power to issue rules and regulations,
to make appropriate investigations and inspections, and to subpoe-
mappmpmtewitnenesforanyhuﬁngorinvesﬁaﬁon.
Enforcement Provisions

The Committee recognizes the need for strong enforcement provi-
sions to discourage employers from violating the Act. The Commit-
tee sought to achieve that result by providing a 3-year private right
of action as well as by injunctive enforcement by the Secretary of
Labor to give victims an effective set of remedies.

The committee recognizes the seriousness of violations of this Act
by providing for civil penalties of up to €100 a dav for empliover
failure to post the notice and up to §10.0 for any other vielatiorn
This reported bill also details the administrative procedures for the
assessment and collection of these fines for intentional violations
as outlined in the Migrant and Seasonal! Agricultural Worker Pre-
tection Act.

Exemptions

The Committee recognizes that certain federal contractors shoulc
be exempted from the provisions of this bili. It is the intent of this
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Committee that in matters of national security, private consult-
ants, contractors and employees of contractors will be exempted
from this Act when performing counterintelligence or intelligence
work with the Central Intelligence Agency, National Security
Agency. Federal Bureau of Investigation, and Department of De-
fense. The Committee also acknowledges that cryptologists working
for the CIA or NSA as well as private experts or consultants work-
ing with atomic energy defense activities in the Department of
Energy are also exempted from this Act. The Committee under-
stands that these exemptions will include private contractors as
well as individual consultants.

In providing these exemptions, the Committee intends that lie
detectors be used as only one tool in the investigation of an em-
ployee. During consideration of this legislation, members of the
Committee emphasized that lie detectors shall not be used as the
sole determinant of an employer’s action against an en:ployee.

The Committee, by accepting the bill, also placed the focus of
coverage for the bill’s provisions on employers to facilitate enforce-
ment monitoring and also to expand Federal agency exemptions.
By defining “employer” to include any person acting directly or in-

i y in the interest of an employer in relation to any employee
owrospecﬁve employee, private sector actions are broadened, and
Federal employer exemptions are increased.

LIE DETECTOR DEFINITION

The Committee deleted the inclusion of “written or oral honesty
tests” from the definition of lie detector test, which was inserted
during subcommittee markup. In doing so, the Committee has re-
turned the definition to its original form to inlcude any examina-
tion involving the use of any polygraph, deceptograph, voice stress
analyzer, psychological stress evaluator, or any other mechanical
or electrical device used for the purpose of detecting honesty or dis-
honesty.

In deciding to strike the language from the definition. the Com-
mittee concludes that this issue should be handled separately from
the lie detector.

The Subcommittee on Employment Opportunities heard testimo-
ny from the American Psychological Association and the American
Medical Association recommending the inclusion of “written and
oral honesty tests” which do not meet national standards ‘as cited
below! in the definition of lie detector in section seven of this Act.

The Committee has learned that sections of some written or oral
psychological tests are being used to measure an individual's hon-
esty despite the fact that these tests were designed for another pur-
pose.

The Committee recommends that tests used in the wcrkplace by
employers and the testing industry meet the “Standards for Educa-
tional and Psychoiogical Testing” that are prepared by the Ameri-
can Educational Research Association. the American Psvchological
Assaciation and the National Council on Measurement in Ecura-

Lon.
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Ry . OVERSIGHT FINDINGS B

Wi Feference to clause 21¥3¥D of rule XTI of the Rules of the
House of Representatives, the Committee reports that no finding:
or recommendations of the Commitiee on Government Operations
were received during the 10¢th Congress with reference to the sub-
ject matter addressed by H.R. 1212 Thix is new legislation No
oversight findings exist which might be reported to conform with
clause 20XBXA) of rule XI of the Rules of the House of Representa-
tives.

COST ESTIMATE

The Congressional Budget Office (CBO) has provided the Commit-
tee on Education and Labor vi:h :n: fllowing estimate on the
costs involved in implemenunc tn: jegisiation. The Commitiec
concurs with and adopts CBO's estimate, pursuant to Clause
2(x3X0) of rule XI of the Rules of the House of Representatives Nc.
other cost estimates have been received from any Federal agencies

or departments. :

U.S. ConGRess,
CoNGazssionaL Buncer Ornice,
Washington, DC, July 6, 1987.
Hon. Avgustus F. HAwxins,
Chairman, Committee on Education and Labor,
U.S. House of Representatives, Washington, DC.

Dzax Mz. CHARMAN: The Co ional Budget Office has re-
viewed H.R. 1212, the Employee Polygraph Protection Act, as or-
dered reported by the House Committee on Education and Labor.
June 10, 1987.

This bill outlalws thg use of polygrlaph hestsTh oxé;ny emplg_\f: bgr
prospective employee by private employers. The retary o r
is directed to distribute a notice that employers are prohibited
from using lie detector tests, to issue rules and regulations, and to
enforce the provisions of this act. No significant costs to the federal
government, and no cost to state or local ts would be in-
curred as a result of enactment of this bi

If you wish further details on this estimate, we will be pleased to
provide them.

With best wishes,

Sincerely,
James BLum
(For Edward M. Gramlich Acting Director).

INFLATIONARY IMFACT STATEMENT

Pursuant to clause 2(1X4) of rule XI of the Rules of the House of
Representatives and after reviewing the Congressional Budge!
Office cost estimate, the Committes expects this legislatior will not
have an inflationary impact upcr prices and cosis in the operation
of the national economy.
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CHANGES IN EXISTING LAW MADE BY THE BILL, AS REPORTED

In compliance with clause 3 of rule XIII of the Rules of the
House of Representatives, the Committee reports that there are no
changes to existing Federal iaw made by this bill as reported.

SECTION-BY-SECTION ANALYSIS OF H.R. 1212

Section 1.—Short Title

A This section cites the Act as the “Employee Polygraph Protection
ct.”

Section 2.—Prohibitions of Lie Detector Use

Section 2 outlines the lie detector prohibitions for employers en-
gaged in commerce or the production of goods for commerce.
This section makes it illegal for employers, when related to em-
ployees or potential employees, to:
1 ire, request, suggest or cause a person to take or
submit to any lie detector test;
2. Use, accept, refer to, or inquire concerning the results of
ang lie detector test;

. Discharge, dismiss, discipline, or deny employment or pro-
motion to a person, or threaten to, for refusing, declining, or
failing to take or submit to any lie detector test or on the re-
sults of any lie detector test;

4. Discharge or discriminate (commit reprisal) against a
person for filing any complaint, instituting or causing to be in-
stituted or testifying in any proceeding related to this Act.

Section 3.—Notice of Protection

This section requires the Secretary of Labor to prepare, print
and distribute a notice to employers that states employers are pro-
hibited by this Act from using a lie detector test any employee or
prospective employee.

it also requires the employer to post the notice on all employer
premises where notices are usually posted upon receipt.

Section 4.—Authority of the Secretarv o7’ Labor

Section 4 authorizes the Secretary of Labor to set up provisions
for the implementation of the Act by allcwing the Secretary to:

1. Issue needed rules and regulations;

2. Work with regional, State, local or other agencies and fur-
nish assistance to employers, labor organizations, or employ-
ment agencies;

3. Investigate, inspect, and require proper recordkeeping.

This Section also gives the Secretary subpoena authority for any
hearing or investigation as ou:lined by tne Federa! Trade Commis-
sion Act (Sections 9 and 10..

Se~tion 3.—Enforcement Proy--- -+
This Section allows injunc: v -~ . -ke S retary of Labor

or private civil action for eﬁ;piuye;':‘OF poteniiai employees violat-
ed by Section 2 of this Act.
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\ The U.S. District Courst have jurisdiction to issgtemporary or
permanent restraining orders and injunctions ag:fjefined by the

Secretary of Labor. The Secretary is also allowed to access civil
peralties of not more than 810,000 for violations under this Act
except for a civil money penalty of not more than $100 a day for
failure to post the Secretary's notice. The penalty is based on the
previous record in terms of compliance with the Act as well as the
gravity of the violation. Collection of such penalties is the same as
provided for the Migrant and Seasonal Agricultural Workers Pro-
tectior: Act (Subsection (b through (e) of Section 503.)

Employees or potential employees may also pursue private civil
action within 3 years after the date of the all violation. Em-
plovers in violation of this Act are liable for legal or equitable
reiie! which may include emplovment. reinstatement. promotion.
payment o josl Wages, ot an additional amount as liquidated dam-
ages as well as the costs of such actions including attorney’s fees
for preveiling plantifis Any one or more employvees may bring suit
against the emplover for the damages in any Federal or State
court. .

Section 6.—Exemptions

Section 6 exempts all governmental employers, whether Federal,
State, local or a political subdivision.

This section also exempts private sector employers doing counter-
intelligence or intelligence work with the CIA, DOD, DOE atomic
energy defense activities, FBI and NSA.

Section 7.—Definitions

This section provides definitions for the terms used in this Act.

It defines “lie-detector tests” as any examination involving the
use of any polygraph, deceptograph, voice stress analyzer, psyscho-
logical stress evaluator, or any similar device whether mechanical
or electrical.

It defines “employer” as anyone acting directly or indirectly on
behalf of an employer including an agent, independent contractor,
employee, or any other person.

erence to Section 3(b) of the Fair Labor Standards Act pro-
vides the definition of “Commerce.”

Section 8. —Effective Date

Section & states the Act takes effect six months after the date of
enactment.
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MINORITY VIEWS ON H.R. 1212—-EMPLOYEE POLYGRAPH
PROTECTION ACT

We are strongly opposed to H.R. 1212, the Employee Polygraph
Protection Act. It is a hypocritical response to a problem that does
not exist.

The premise of this bill is that polygraphs and other lie detectors
are highly inaccurate, that they incorrectly identify vast numbers
of workers as deceptive, and that these workers are fired or not
hired as a resulit.

This premise is faulty for several reasons. While there is no abso-
lute figure for accuracy, estimates range as high as 95 percent, and
even opponents of polygraphs will concede that an 85 percent accu-
racy estimate is not unreasonable. Employers who use g_lmhs
ﬁﬁudthemasvery accurate. They would not pay if

y did not. ’ ; !

But even at a high rate of accuracy, using a single test ‘
as the sole means for selecting or retaining e:lgfoyzly::ﬁeom
stitute questionable business practice. In fact, employers typically
do not follow this practice. A polygraph test is not a substitute for
an interview, for it cannot give any information as to a prospective
employee’s interpersonal skills and other attributes. Moreover, em-
ployers who testified before the Committee indicated that if a poly-
graph examination indicated deceptiveness, an employee or pro-
spective employee would be given a second test. JuSged against a
standard of perfection, polygraphs fall short. But judged against
other hiring and personnel practices, such as interviews and back-
ground checks, they are on a par if not superior. An employer
should be able to rely on every reasonable means possible to verify
a person’s honesty.

Employee theft accounts for an estimated $40 billion in losses
every year. Who pays for this theft? We all do, consumers, employ-
ers and employees. The polygraph cannot end this theft, but it can
keep it in check. And while the scientific community may be divid-
ed on the accuracy of polygraphs, the business community is not.
Porl’ygraphs work.

olygraph opponents make much of the “fact” that polygraphs
are not acfmissible as evidence. The Committee Report states that:

The courts in this country refuse to admit polygraph re-
sults as evidence in trials because of the documented inac-
curacies of these devices. It is sadly ironic that criminals
are protected from polygraphs while American workers
are not.

The problems with this statement are many. First, in several ju-
risdictions, both state and federal, polygraph evidence is admissi-
bie, weneri. v with prior stipulation by both parties. Second. it
makes tUe sense te suggest that job seekers should be treated the

t15)
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' an applicant be afforded & Jury of his or her peers? Should back-
ground checks be subject $0 hearsay rules” The answers are obvi-
ous. Of course & person facing prison should be treated differently
from one seeking employment. And in fact. admitting polygraph
evidence by stipulation is quite similar to the mutual. voluntary
procedure by which polygraph tests are administered in the private
sector. Moreover, if the courts should serve as our guide, should we
not take notice of the fact that the courts have permitted the use of
polygraphs for employment purposes for decades?

The judicial branch has recognized the validity of polygraphs. So,
too, has the executive branch. Polygra#hs play a vital role in the
intelligence and counterintelligence efforts of the Department of
Defense. the Nztional Security Agency. the Central Inteiligence
Agency, the Federai Bureau of Investigation and other agencies.
Fortunatelv. the federal government’s ability to utilize polvgraphs
is not impaired by this legislation, whick woulc only restrict the
private use of polygraphs while permitting their public use to go
unchecked. : .

Oddly enoquﬁve branch, and the House in particu-
lar, has also i tbeuefnlne-ofurolyﬁ&hs. During con-
sideration of the defense authorization bill in this session of
Congress and last, the House overwhelmingly endorsed the use of
polygraphs for national security purposes. And even as the House
was adopting the predecessor to this legislation last year, its spon-
sors agreed that polygraphs should be permitted in the private se-
curity, utility, pharmaceutical, day care, and nursing home indus-
tries.

We hope that the House will once again recognize the usefulness
of polygraphs by rejecting this legislation instead of applying it to
certain industries. If limited abuses have occurred and good busi-
ness practice has not been followed, then at most we should ad-
dress those abuses. But given the weakness of the a:fguments for

this legislation, and given the effectiveness of polygraphs

. when used properly, not deprive employers, work-
! ers and consumers of an Important tool for combatting crime.
’ Stzve BarTLETT. !
Dick ARMEY. ‘

Harris W. FAWELL.
Cass BALLENGER.

-+ Declassified in Part - Sanitized Copy Approved for Release 2011/12/08 : CIA-RDP90M00004R001000030004-0 ameeee.



AT R TP ﬁmm_“‘ g%m[ﬁ»ﬂg‘zﬁgl L] T TR G S e R 0 e NSO i - 5 Qx?m‘
s Declassified in Part - Sanitized Copy Approved for Release 2011/12/08 : CIA-RDP90M0O0004R001000030004-0 Mm

Y

DISSENTING VIEWS BY MR. GUNDERSON AND MRS. ROUKE-
MA—EDUCATION AND LABOR COMMITTEE REPORT ON
H.R. 1212, THE “EMPLOYEE POLYGRAPH PROTECTION ACT
OF 1987" JULY 8, 1987

" While we strongly oppose the approach taken in H.R. 1212 to
comfletely ban the use of ﬂygraph testing in the private sector
work place, we recognize that the polygraph examination, when
used as an employment tool, is subject to many inaccuracies and
abuses which may adversely and unfairly impact on honest work-
ers. For this reason, during Full Committee consideration of this
legislation we sumﬁed an alternative to H.R. 1212 which would
have allowed for limited use of the polygraph exam as an investiga-
tive tool in the private sector work place.

This substitute would prohibit polygraph testing during preem-
ployment screening, and would prohibit random testing of current
employees for no identifiable cause. However, the alternative

allow employers to use the polygraph as an investigative tool
in the event of employee theft, embezzlement, misappropriation of
funds, industrial espionage, or in the event that a crime had oc-
curred which threatened public safety or resulted in substantial
property damage. Such polygraphs may only be administered after
the ag:opriate law enforcement agency or the employer’s insurer
have been notified.

While banning preemployment testing within most industries,
our alternative would ve extended an exemption from the
preemployment testing ban for those industries that received ex-
emptions in last Congress’ House-passed employee polygraph pro-
tection bill, H.R. 1524. These exemptions extend to the p%x:rmaceu-
tical industry, for those emplovees with access to stolen controlled
substances; private industry contractors with CIA, NSA, or FBI on
matters of national security; security services industries; public
utilities; and. day care centers and nursing care facilities. We feel
that these exemptions are justified due to the high level of risk to
public safety inherent in these industries. However the ban on
random postemployment testing would extend to all industries.
across-the-| .

We realize that even under these limited circumstances the accu-
racy of the polygraph in the work place is still somewhat at ques-
tion and subject to many outside variables. However, in developing
a fair and reasonable alternative approach to H.R. 1212 we took
into account existing research and information on the validity of
such examinations. According to a study published by the Office of
Technology Assessment (OTA; in 1983, meaningful scientific evi-
dence of polygraph validity could be found in the area of investiga-
tions of special criminal incidents. OTA therefore concluded that

wniiv accuracy stiil varies widely based on the spec:fic circum-
<tamves of each individual exam. polvgraph validity increzses with
uan
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- 4 w:mﬁcmt . OTA found only four studies showing sci- =

entific nce of validity in preem l?mt or random - S5
ployment screening situatinns one of these conducted by the De- =S

e partment of Defense

* The Department of Deicns: has actively used the polygraph ex-
amination since World War II. Principal application of the poly-
graph has traditionally becn in the criminal and excuipatory arens
but personnel screening wi- begun by the National Security
Agency in 1951 and expanded into other components starting in
1982. D feels confiden' ir the validity of the polygraph. even
under screening situstions. but only if the test is administered

pr'cﬁerlﬂ,eby a highly trained examiner.
e Department of Defense regulations governing pol ph ex-
aminations are extremelv rigorous, providing for lenflt y and ex-

0

haustive tests It recu.:ies 1 tvpe: of questions allowed to bt
asked and the conditirr- uiae: which the exams are to be givern
Examinee rights are ciear!s defined and explained to individuals tc
be tested.

In order to protect thos:- emplovees and job applicants who would
still be subject to polveraph examinations under our alternative
measure, we provided reguiations and restrictions in our Substitute
that are patterned to the extent possible after those DOD regul-
tions governing polygraph wstu;f within the Defense Department.
For instance, we require that all examinations be composed of 3
parts: A g'emhase where examinees are counseled on all ques-
tions to and on the polygraph machine itself; an in-test
phase where all relevant questions must pertain to the investiga-
tion at hand; and a post-test phase where the examiner goes over
the results of the test with the examinee. Our alternative also re-
quired that no more than 6 examinations may be completed by a
g:lygraJ)h examiner in any one calendar day, and that no test may

conducted for a period of less than 90 minutes. While not as
strict as those providp:d for by DOD, we feel that these regulations
go a long way in increasing the validity of the polygraph examina-

tion.
. In eddition we provided that any po‘l'{gnph ing allowed
o, under this alternative must be consistent wi licable State and
: lomlhmmistentwithanyn:roﬁntde&nhuﬂnhg
' agreement that explicitly or imﬁnd y limits or prohibits the use

such lie detector exams; and that in the case of an investigation
such tests would only be administered to employees with access to
the stolen property or facilities around which the crime occurred
and only allowed when such crime has been reported to the appro-
priate law enforcement agency or employer’s insurance company

prior to polygraph testing
While we continue t¢ have cencerns over the use of the poly-
graph in the workplace. ever unaer these restricted circumstances.
we feel that this alternative provides us with a much more reason-

able approach to this issue
It provides workers vith protections against less accurate screen-
ing exams, it provides empioyers with added proiection againsi em-
ployee theft and crime. and. it provides us with a position that is
not quite so hvpocritica! ir light of the fact that we do nothing to
prohibit the use of the poivgraph in the public sector—but we cor:-

e et
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tinue to allow the use of the exam throughout the Federal, state
and local governments—and for such important uses as for our Na-
tion’s defense and national security.

Unfortunately, polygraph testing can and has in the past result-
ed in unfair employment discrimination against honest job appli-
cants and employees. Even under the best of circumstances there is
a margin of error which is cause for great concern to those inter-
ested in worker rights. However, do we completely ban the use of
such a tool when many experts agree that it can be an accurate
and valuable tool in combating employee theft and crime when ad-
ministered properly?

What we need to carefully determine is what the proper role of
the Federal government should be in providing protection against
polygraph abuses in the workplace, while still allowing employers
to protect themselves from increasing rates of employee theft. This
is a particularly poignant question for businesses in “high risk” in-
dustries where theft and employee turnover is high, especially at a
time when losses in the retailing industry alone equal $10 billion
per year due to employee theft.

The substitute which we supported, but- which unfortunately
euceeestul i achieving ita pareage in place of FLR. 1212 s roported
su in achieving its passage in p! . a8
when this legislation goes to the House floor in the future.

STEVE GUNDERSON.
MARGE ROUKEMA.
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ADDITIONAL VIEWS OF MR. GOODLING, MR. BARTLETT, MR.
ARMEY, MR. FAWELL, AND MR BALLENGER ON H.R 1212
THE “EMPLOYEE POLYGRAPH PROTECTION ACT

H.R. 1212 would prohibit the use of polygraph tesi:nc in the pri-
vate sector. We oppose passage of this legislation and believe it is
both unfair and unworkable. We sugport H.R. 1536—which would
allow continued use of the polygraph under strict guidelines—as a
suhetitute approach.

Wher. the House passed :~ilc~ legislatior i tr: o Congress.
a siring of amendments wa: added 10 eXxemp:t InIliivh Liter indus-
trv from the ban on polygrarh testing. These exempiions were ap-
proved because industry represcnialives presenivi =.... urguments

about their need for polvgrart testing to protect thelr inventories
and assets, their customers. and the public health and welfare.
When H.R. 1212 reaches the House floor, we beliieve we can
expect an even r line of businesses seeking exemptions from
the proposed ban. This is unfair to the businesses that are not

e~ <

o granted exemption, and it is unfair to the employees of those who
i are exempt because they may be subjected to unregulated examina-
i tions and potential ab

use.

We do not question the need for regulation of the polygraph tech-
nique. We have heard testimong from witnesses who present con-
vincing evidence of the need for protections against abuse and
misuse of the polygraph.

But we believe that an outright ban on rolygraph testing is
simply too drastic an answer to this problem. It won't work. and it
is unfair.

The validity of polygraph testing is hotly debated. National secu-
rity agencies m us to allow expanded use of polygraph test-
ing to i information, and we grant them these re-
quests. administrators of these cies have told us that poly-
graph examinations can uncover information about the and
geresent activities of federal and military employees which cannot

obtained in any other way.

They present convincing arguments on behalf of allowing use of
polvgraph examinations, just as business and industry do. We be
lieve that if the federal government and American business did not
find value in polvgraph testing. they would consider the resources
expended on such examinations to be a waste of time. effort, and
funds. ané no longer utilize them However. this is not happening.

At the same time. no clear-cut. indefensibie evidence has been
presented to prove that the polvgraph technique is accurate in
everv case. We often hear stories about people who have lost jobs
anc whe have had their professional lives damaged by polvgraph
results which they claim to be wrong.

Because of the divisiveness of this issue, we urge our colleagues
to consider an alternative proposal that would allow continued use

(2ii

- by

¢ Declassified in Part - Sanitized Copy Approved for Release 2011/12/08 : CIA-RDP90M00004R001000030004-0



i | »

21

of polygraph testing—but only if strict guidelines are followed gov-
erning the administration of the test and protecting the rights of
examinees. We support this approach, embodied in H.R. 1536, the
Polygraph Reform Act of 1987, sponsored by Congressmen Biij
Young of Florida and Buddy Darden of Georgia.

H.R. 1536 would establish strict federal guidelines to assure ex-
aminers are qualified and that they use accurate equipment. It
would protect the rights of examinees by making it illegal for ex-
aminers to ask personal questions concerning religion, racial, polit-
ical or social beliefs, or other irrelevant personal questions. It
would protect the confidentiality of examination results.

Additionally, H.R. 1586 would assure that no employment deci-
sions would be made based solely u, ﬁon polygraph examination re-
sults or refusal to take a polygraph examination. And, it would
treat all industries equally by denying special exemptions.

The Young-Darden proposal respects the rights of examinees as
well as the rights of American business and industry to use the
Po ph as an investigative tool.

ut, more importantly, perhaps, H.R. 1536 respects the rights of
States to regulate polygraph use—tailoring it to the needs of their
citizens. Two-thirds of the States have passed laws governing ad-
hmmntratlm on of the polygraph, ranging from outright bans to regu-

Not every problem has a federal solution. To enact an outright
ban on polygraph use in the private sector when no consensus has
been reached on its validity is not only unfair, it is unwise. Such a
ban would also clearly establish an unfair double standard by al-
lowing its use in the public sector, and prohibiting it in the private
sector.

We urge the support of the Young-Darden legislation as a re-
sponsible alternative to H.R. 1212,

BiLL GOODLING.
STEVE BARTLETT.
Dick ARMEY.
Harris W. FAWELL.
CAss BALLENGER.

Y i A E

. T R

e Declassmed inP Part ‘Sanltlzed Copy Approved for Release 201 1/12/08 CIA RDP9OM00004R001000Q30004

+ :»!. @,
wmiih

_ Declassified in Part - Sanitized Copy Approved for Release 2011/12/08 : CIA-RDP90M00004R001000030004-0



AR v o ‘ ,, poabiale " ; e v, i o - e T i ]
B Declassified in Part - Sanitized Copy Approved for Release 2011/12/08 : CIA-RDP90M00004R001000030004-0 .

SUPPLEMENTAL DISSENTING VIEWS

1 support the reasoned approach taken in Mr. Gunderson's sub-
stitute to HR. 1212 and am pleased it includes my amendment ex- +
empting the private security industry. However, any leciclation re- .
stricting the use of polygraph examinations by employers should ;
also include an exemption for the banking and securities indus- l
tries. Regrettably, the Roukema amendment offered during full
Committee consideratior o/ HR 1212 to exempt feder:liv-insured
banks and financial inst tutons and those stock excha .- and in-
vestment companies regulated pursuant to the Securities Exchange
Act was rejected.
By their nature. such financial entities handie enormous
amounts of cash and securities each day. Therefore. empioyees—
) from the lowest clerk t¢ the highest executive—have dailv access to
‘ sigxltiﬁgn; funds. Losses from ﬂx;telxi-.:sle :fud and en;fbelz:lement are
. act, according to Bureau vestigation
1), over 81.1 billion was lost by banks, credit unions and savings
and loans last year alone. Em&gyees are responsible for greater
losses than all robberies, burglaries and larcenies combined. For
this reason, the Federal De Insurance Act prohibits federally-
insured banks from employing any person convicted of any crimi-
nal offense involving dishonest or breach of trust without first ob-
taining the written approval of the Federal Deposit Insurance Cor-
poration (FDIC).
For precisely these reasons, the Chairman of the FDIC and the
Chairman if the Securities and Exchange Commission (SEC) have
ilrgetli exemption of financial institutions from the strictures of this
: egislation.
i year, the full House approved a Roukema amendment that
: ex::ztodthe ivate security industry (included this year in the
G rson mg:im). It would be completely anomalous and
wholly contradictory to exempt armored car personnel responsible
¢ for transportation of cash, etc. and then not exemmhe employees
' of the banks and other financial institutions who dle that cash ;
- ev%;_day. . . ¢
. ile there exist certain questions about the reliability of poly- '
graphs as an absolute indicator of honesty, there is no question
about the utility of using this device as one part of an integrated
system to evaluate emplovee trustworthiness We should not deny .
those emplovers whose businesses. by their nature. have a basic
foundation in hones: this important tool.
Finally. let me emphasize that the House came close to passing
this exemption for financia! institutions. The primarv reason for
the failure of this provisior was its breadth—it includec pawnbro-
kers. telegraph companies and travel agencies.

T
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My amendment has been carefully wri ¢ inel

. My a ] ey y writen tc :nciude only those
Institutions insured by the federal government or regulated)by the
Securities and Exchange Commission. I intend 10 offer this Rouke-
ma amendment during floor consideration of H.R. 1212,

MARGE ROUKEMA.
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ADDITIONAL DISSENTING VIEWS OF MR GRANDY ON HR.
1212

Although I cannot support HR. 1212 whichk would completely .
ban the use of the polygraph test in the private sector workplace, 1 ’
believe the time has come to protect the American worker from the

i types of abuses propagated by the misuse of the polygraph. At the

) same time, however. employers have & legitimate right to protect
their businesses from crimes committer mv oenpinvees. HR. 1212
doe: not adeguately protect both the emp:oved and employer. For
this reason, 1 am proposing a reasonabie aiternative which does
Justuice 1o all concerned.

To balance the rights of both employer anc employee, we need to
allow use of the polygraph in those instances where it is most effec-
tive, namely, after a specific crime has been committed. Obviously,
thetestmustbeconductodwithinappropﬁateboundubwhich
protects basic civil rights of the employee. 1 am supportive of regu-
lations similar to those proposed in H.R. 1536 and by the substitute
offered in Committee mark-up by Mr. Gunderson. However, both of
these proposals would allow the polygraph to be used in pre-em-
ployment instances and therefore, do not adequately address the
fundamental issue of worker protection.

H.R. 1212, on the other hand, offers no protection to employers ;
against employee crime. Research indicates that the polygraph is :
most accurate when used after a specific crime has been commit-
ted. Under these circumstancs, the polygraph should be allowed as
only one tool among many to assist employers in protecting their
investories from employee theft. A complete ban on the pol ph ’

e

——— .

B s o Y "

i does not recognize the legitimate interests of employers, and d
therefore be rejected.
Weeanbeatbalmcetheinurutsofbothemployeuandomploy-
enbyrestrictingitsuaetothmecimumstanceswhereinthepoly-
graph is most effective and at the same time regulating the test so
as to honor the civil rights of those being tested. I will continue to
pursue this balanced approach as this bill is debated on the House
floor.

FRED GRANDY. ;
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STAT

Union Calendar No. 126

17 CONGRESS H R 12 1 2
187 SESSION o °

[Report No. 100-208]

Teoprevent the dental of emplovment opportunities by prohibiting the use of lie
detectors by emplovers invoived in or affecting interstate eommerce.

IN THE HOUSE OF REPRESENTATIVES

FEBRUARY 24, 1987

Mr. WiLriaMs (for himself, Mr. Hawkixns, Mr. JEFFORDS, Mr. Forp of Michi-
gar. Mr. CLay, Mr. Biaco1, Mr. MUurpPHY, Mr. KiLDEE, Mr. MARTINEZ,
Mr. Owens of New York, Mr. BovcHER, Mr. HAYES of Ilinois, Mr. PER-
KINS, Mr. DymaLLy, Mr. PENNY, Mr. ATKINs, Mr. Tauke, Mr. HENRy,
Mr. Beooks, Mr. MCKINNEY, Mr. Ropivo, Mr. COURTER, Mr. KASTEN-
MEIER, Mr. LEVIN of Michigan, Mr. Howarp, Mr. EDWARDS of California,
Ms. OARAR, Mr. CoNYERS, Mr. BERMAN, Mr. LOWRY of Washington, Mr.
LELAND, Mr. SCHEUER, Mr. OBERSTAR, Mr. FaunTteoY, Mr. STAGGERS,
Mr. Rosixson. Mr. Kaxiorskl, Mr. FLorio, Mr. MARKEY, Mrs. BENT-
LEy. Mr. Jones of North Carolina, Mr. ANDREWS, Mr. MRazEk, Mr.
ScHUMEE. Mr. GEPHARDT. Mr. Evans, Mr. LEACH of Iowa, Mrs. Boxeg,
Mr. Sy~xar. Mr CoxTe. Mr Gricknvax, Mr. Borski, Mr. HeRrTEL, Mr.
Kanarr. Mr Duvmeiv, Mo Alaka, Mr ViscLosEY, Mr. Gavypos, Mr.
Ricsarpsox. Mr. Rancer. Mr. Towns. Mr. BOEHLERT, Mr. Fazio, Mr.
Rince. Mr. Ackervan M- WrersT. Mr. DELLUMS, Mr. FE1GHAN, Mrc.
CorLiNs. M Fraxn, M: Koltek, Mr. Dixon, Mr. Davis of Michigan,
Mre. JorNsoX of Connecticur. Mr. Carr, Mr. SKELTON, Mr. CROCKETT,
Mr. Morgisox of Cannecticut. Mr. Browws of Californis. Mr. SMITH of
Towa. Mr Savace, Mr. S70KEs. Mr. GRAY of Hlinois, Mr. Bosco, Mr.
WALGREN. Mr. GEJDENRON. Mr. DOXNELLY. Mr. LEVINE of California, Mr.
GoxNzarEZ, Mr. TrarFicaxt. Mr, S7Apk. Mr. WoLPE, Mr. GeaY of Penn-
svivania. Mr. Near. Mr. S7opps. Mr. SaBo, Mr. Torgres, Mr. OuN, Ms.
Kartvk, My MaTtevl, My Gawreiz Mr Sikorsk1, Mr. Box1og of Michi-
ger. Mro Wise. Mro Grarer Moo Sxowe. Mr. BUSTAMANTE, Mre,

Seneorpens MeoAve o M- s s MY Bivarno, Mro VENTC. M-
Mowrons Mro KosTusvsn, Mo ScuNFineEk. Mr. Boxkek, M Dysox,
MroMianrzas Moo Hanoioon Moo Mohiany My FogrieTta, Mr Doprax

Moo leane N MNroasroo My St GErotar, oo
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M. Boraxm iniroducd the following bill; which ws: roferrcd to the Con-
mittee o1 Edmnton v d Lubo

JULY 9, 1987

Additional sponsors. Mr. WypeN, Mre. KENNELLY, Mr. Moaxiey, Mr. Mav-
rROULES., Mr. Mrerna. Mr. Moopy, Mr. FoLry. Mr. MovLionax. Mr.
Kenmy. Mr. Vorwae i Moo Espy, Mr. TRaxpLer. Mr. KiTTEE. Mr. SOLARZ,
Mr. THoMaR A. LUKEN, Mr. DOwNEY of New York, Mr. DEFazio, Mr.
Hovyer, Mr. MriMe. Mrs. MARTIN of Illinois, Mr. CaArRPER. Mr. OBEY. Mr.

Upar: . Mo Moo S Culifornia, Mr. Eariy. M: Lo M Hoos-
BEULCENE:L. Mo S ornoof Washingion, Mro Wi M:o Jdoxtz, Mr
Coysr Mo Eems o M- Frarre, Mr. Corrne M- Erssepy. Mr

MeCroskry, My ooy, Mso SLAUGHTER of Nev Yore, Mr. BEpwvaxw.
M:. Lewis of Geore: . Mr HorTon. Mr. OWENR of Tial Mr. DwyEER of
New Jersey, Mr. PEask, Mr. GiLMaN, Mr. LANTOs, Mr. LEuMAN of Cali-
fornia, Mr. KLECZRA, Mr. SMITH of New Jersey, Mr. MCMILLEN of Mary-
land, Mr. LipiNski, Mr. pE Luco, Mr. CooPER, Mr. BRUCE, Mr. WILSON,
Mr. Forp of Tennessee, and Mr. YATES

Jury 9, 1987

Reported with an amendment. committed to the Committee of the Whole House
on the State of the Union, and ordered to be printed

[Strike out all after 1the enacting clause and insert the part printed in italic)

For text of introduced hill. see copy of bill as introduced on February 24, 19&7]

A BILL

To prevent the denial of emplovment opportunities by prohibit-
ing the use of Lc detectors by emplovers involved in or
affecting nterstute commerce.

1 Be it enacica by the Senate and House of Hepresenta-

2 fives of the Tniicd States of America 110 Congress assembled,
3 SECTION 1. SHORT TITLE.
4 This Act mav be cited as the “Emplovee Polugraph

Do Protection AT
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1 SEC. 2. PROHIBITIONS ON LIE DETECTOR USE.
2 It <kull be unlawful for any employer exg:ged in com-

3 merce or in the production of goods for commer.. —

4 113 directly or indirectly, to require. sl SUg-
5 sest. or cquse any employee or prospeciiic niployee to
6 iake or submit fo any lie detector test;
1 (2) to use, accept, refer to, or inquire concerning
8 the results of any lie detector test of any «mployee or
9 prospective employee;
10 (3) to discharge, dismiss, discipline in any
11 manner, or deny employment or promotion to, or
12 threaten to take any such action against—
13 (4) any employee or prospective employee
14 who refuses, declines, or fails to take or submit to
15 any lie detector test; or
16 (B) any employee or prospective employee on
17 the basis of the results of any lie detector test; or
18 (4) 1o discharge or in any menncr discrimingle
19 aginsi in cmployee or prospective empleer hecause—
20 i4) such employee or prospecti=e employee
21 has filed any complaint or instituted or caused to
22 Lo instituted any proceeding under ov related to
23 thes det;
e i owich cmployee or prospes s cmplnnce
25 has testified or is about to testify in any such pro-

an
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1 (C) of the erercise by such employec. o

2 behalf of himsel] o1 others, of any right ajrocacc

3 by this Act.

4 SEC. 3. NOTICE OF PROTECTION.

5 The Secreiary of Labe: sizls prcpare, have prow. .

6 distribute a noticc that empioys=s cre prohibited by ¢
T from using a lic detector test 01 any employee or prospeciiie
8 employee. Each employer shall post and keep posted, in con-
9 spicuous places upon its premises where notices to employees
10 and prospective employecs are customarily posted, the noticc
11 distributed by the Secretary under this section.
12 SEC. 4. AUTHORITY OF THE SECRETARY OF LABOR.

13 (a) IN GENERAL.—The Secretary of Labor shall—

14 (1) issue such rules and regulations as may be
15 necessary or appropriate for carrying out this Act:
16 (2) cooperate with repional. State, local, and ¢ihe>
1% agencies, anc cooporaic wdh cnd Juriosh ek
18 STSIATICE 16 €Mipioie s it o (UL nIQb s CRT -
19 ment agencies to cid i effectuating the purpos s
20 this Act; and
21 (3) make nvestigations and Inspeciions el e
22 quire the keeping of recevds mecessary o apy oy
. Tor the G oo sl
o T sz 4 T :

¢
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SEC. 5. ENFORCEMENT PROVISIONS,

(@) CrviL PENALTIES.—(1) Subject to paragraph
(2)—

AL any englener o violates section 3 may be
gesossed a cvil money penalty not 1o exceed $100 for
each day of the violation; and

(B) any employer who violates any other provi-
sion of this Act may be assessed a civil penalty not to
exceed $10,000.

(2) In determining the amount of any penally under
paragraph (1), the Secretary shall take into account the pre-
vious record of the person in terms of compliance with this
Act and the gravity of the violation.

(3) Any civil penalty assessed under this subsection
shall be coi’lectéd in the same manner as is required by sub-
sections (b) through (e) of section 503 of the Migrant and
Seasonal Agricuitural Worker Protection Act (29 U.S.C.
1853) with respect lo civil penalties ussessed under subsec-
tion (a) of such section.

(b) INJUNCTIVE ACTIONS BY THE SECRETARY.—The
Secretary may bring an action to resivain violations of this
Aet. The district courts of the United States shall have juris-

7. . . .
Alociar Gar sgtise shoter bo dssi fo oo am o nermanent

@it vl WH
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1 restraining orders and injunctions to regiire enmnliance with

[}17'1‘4’ AC( 1

L)

(c) PRIVATE C1VIL ACTIONS.—(1} An employer who

(3}

4 wiolates the provisions of this Act shall be liable to the em-
5 ployee or prospective employec aficoted by cuck riolation. An
G employer who violates the provisions of this Aet shali be
¢ lablc for suck legul or equitabis relici as may be appropriate,
8 wncluding (without himuation) employment, reinstatement,
9 promotion, the payment of wages lost, and an additional
10 amount as consequential damages.

11 (2) An action to recover the liability prescribed in para-
12 graph (1) may be maintained against the employer in any
13 Federal or State court of competent jurisdiction by any one
14 or more employees or prospective employees (or any person
15 acting on behalf of such employee or employees) for or in
16 behalf of himself or themselves and other employees or pro-
17 spective employees stmilarly situaied. Ne suck civil actior.
18 may be comanenced more than 5 years ojicr ihe date of the
1@ olieged violation,

20 (3) The court shall award to a prevailing plaintiff in
21 any action under this subsection the reasonable costs of such
22 action, tncluding attorneys fees.

23 SEC 6 EXEMPTIONS.

24 G0 NGO AFRPLIOLTION T (VoD

|
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I to the United States Government, a Siate or (ncal govern-

2 ment, or any political subdivision of a State or Jocal qovern-
3 ment.
4 (b) NarioNaL DEFE‘\‘SE AND Szcorriry EXxEgp
D T10N.—(1) Nothing in this A+t shall be construed to prohibit
6 the administration, in the performance of any counterintelli-
1 gence function, of any lie detector test to—
8 (4) any expert or consultant under contract to the
9 Department of Defense or any employee of any con-
10 tractor of such department; or
8 11 (B) any expert or consultant under contract with
| 12 the Department of Energy in connection with the
13 atomic energy defense activities of such department or
14 any employee of any contractor of such department in
; 15 connection with such activities.
| 16 (2) Nothing in this Act shall be construed to prohibit the

17 administration, in the performance of any intelligence or

In counterintelligence function, of any iie detector test to—

1 (A1) oy individual employed by, or assigned or
D detailed to. the National Security Agency or the Cen-
21 tral Intelligence Agency, (ii) any expert or consultant
22 under contraet (o the National Security Agency or the
¥ Ceniral luieiligence Agency, iwij any employee of a
g Lraene e Nanongel Soo viy dgeney or the Cen-

g 25 tral Intelligence Agency, or (iv) any individual apply-

3

i oo
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ing for a position in the National Sccorite Aue ney or

the Central Intelligence Agency: or

(B) any individual assigned to a space where sen-
sitive cryplologic information is produccd. processed, or
stored for the National Security Agency or the Central
Intcihgence Ageney.

() EXEMPTION FOR FBI CONTRAcTuks.—Nothing
in this Act shall be construed to prohibit the administration,
in the performance of any counterintelligence function, of
any le detector test to an employee of a contractor of the
Federal Bureau of Investigation of the Department of Justice
who 1s engaged in the performance of any work under the
contract with such Bureau.

SEC. 7. DEFINITIONS.

As used in this Act—

(1) the term “Tie detector test” includes any exam-
mation involving the use of any polygraph. dece Lo
graph. voice sticse anaiyzer, psychological siress evai-
wate on ang b sindler deviee (whcther peechenicas
or electricall which is used, or the results of which are
used, for the purpose of rendering a diagnostic opinion
regarding the honesty of ar individual;

21 the terne “employer’ includes 01 aoeni inde-
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] oy loyer dn relation o an cmployee or prospective
2 smployee: and
3 (3) the term ‘‘commerce’ has the meaning provid-
4 ed by section 3(b) of the Fair Labor Standards Act of
5 1335 (29 U.S.C. 203(b)).

6 SEC. 5. EFFECTIVE DATE.
7 This Act shall take effect 6 months after the date of its

8 enactment.
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